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7 F any Difficulty did remain (as its hoped there does not) in the preceeding 
| Anſwers to the Sheriffs Reaſon of ReduQtion, That his antecedent Right or 


Property cannot be excluded by Grant's ſubſequent Regality : The Lords 


L would be pleaſed ſpecially to conſider the following Ground, which, if well 


eared and aſtructed, will ruine all che Arguings for the Hererable Sherift-ſhip + 


2ainſt che Regaliry, without neceſſity of particular Application. 
The Sheriff had No Right or Property : Becauſe his Heretable Juriſ$iQion is ex- 
eſly prohibited and reprobate by Law : And therefore it could.be no Obſtruction 


) His Majeſty of EreQing Grant's Regality, which, being confirmed in Parliament, 


2 Right that in it (elf is unqueſtionably Legal, and conſ<quently might very 


Wcll include 2 Part of the Heretable:Sherifi-ſhip that is in it (cif Null by expreſs 


2w, as ſaid is. Tho this Nulliry be »of total of the whole hererable Sherift-ſhip, 


t only partial, in ſo far as it may exclude a ſubſequent Regality, for the Reaſons 


xcafter repreſented: | 

In clearing whereof, it will be neceſlar to ſhew, mn _ 
1990, That Regalities being confirmed in Parliament, are, i» themſelves, Legal 
iphts. Se | 


ey could exclude theſe Regaliries. | | 
3tio. That the Laws ſuſtaining Regalities as confirmed in Parliament arc in vi- 
our: Nor are the Laws annulling heretable Sherift-ſhips, in ſo far as they mighr 
xclude ſuch Regalities, in deſuctude. | 

Before entering particularly Upon theſe Heads, it is fit to conſider the Original, 
nd preſent ſtate of our Conſtitution anent theſe Juriſdictions, By the... Rowan Latv 


Il Juriſdiftion was perlonal to the Receiver, and could not go to-his Heirs. Yer 


ie Feudal Law, did, in part, alter this Principle, and introduce: an keretable 


uriſdiction of the Kings Barrons ever therr own Lands. This laſt kind of Juriſdi- 


tion being Heretable, was ſubdivided in two &inds of Barronies, viz. a Barron 
cially ſo called having leſſer power; and a Regality (called feudum Regalem digni- 


atem habens, as having more of the Regalia than the leſſer Barronics) which was! 
othing elſe than a greater Barrony conferred upon Special -Grounds.': But neither 
the Roman nor Fevdal Law was there known any heretable Juriſdiction over 


ands or Perſons, which did #ot belong in Property or Superiority to the Receiver 


hereof : For as to theſe Territories not creed in favours of the Proprictar, the 


mans had their Prefides provinciz, and the Lowbards (with the other Nations 
at follow their Conſtitution) had only temporary Officers,” at the moſt during Life. 
This Plan is not only tran/crived in Fraxce, Germany and. England: But has alſo 
een received by the Wiſdom of Our Anceſtors : For it appears by the Books 0 hs 
| | Sh | " "a 


:do.That heretable Sheriff-ſhips:are,z» themſelves,aoainſt Law and null: In ſo far as 


| ES 1 chrone F 


(& ] 
Majeſty, that leſſer Barronies and Regalitics have been Eſtabliſhed time out of 
mind : But there isno Indication of Heretable Sherifffhips of ſuch Antiquity, thar 
being an [mnovation of latter date which for the moſt part,as it ſeems did come upon 
us about the time of King Ja. the 1/7, and no ſooner appeared on the Stage to be of 
any Grouth then it is Reprobart by the eleventh Parliament of King Ja. the 2.4. Cap. 
* 44 Where aftcr Regalzrties. having deliverance of Parliament had bcen allowed, 
* even inztime coming, Capy 43. 16:d: It ig.expteſly ſtarute, that thete bo na other Office 
* given in Fic and Hererage in time coming, and. that thoſe given ſince the Death 
* of the laſt King: berevacked, &c.; - TN 


That the mattet ſtandvtruly thus, 


| - thus, js further apparent; from, Star. Rob. 3di Cap. 
32, and 33, Where it is appointed that Lords having Regalities ſhall hold: Juſtice 
Airs; ©&c. Whereas the Juſticiars may remove the. Sheriff, without mention, Di/{incts- 
01, or. infinuation; that the! Sheriff is, Zeretable : Tho indeed thereafter in the Aﬀts 
of K. Ja: 24. It is imported that Heierable Sheriffſhips had come in, there being a 
difference put betwixt the-puniſhment of. an Heretable and Temporary Sheriff : bur 
this puniſhment of an Heretable Sheriff does not Import the Legality of any 
{uch Office after the foreſaid: At q4 in; Anvo 1455, being only in Poſſeſſoris, or 
of ſuch. as were ereited before: the extent of that. ARt about the time of X. F. 1/f, | 

After the Acts 1455, our Kings, did. not only. erect Regalities but allo Zere- 
table Sheriflſhips ; yet with: different. Sure/s to the Receivers; For the molt of all 
the Hererable Sherifftihips-in Scorlaud ceded to the hazard of X, Ch.the 1/2s Re- 
vocation and Summonds of Reduction. thereof; whereas it was never heard that 
a Regality confirmed in Parliament did. came under the efefts of that Reduttion, 
neither being ſeught by, or ſold to;, the King as Sheriflthips were , becauſe Regali- 
ties confirmed in Parliament, were unquarrellable legal Rights, andHeretable She- 
rifſhips were obnoxious : Which brings us to- the clearing, of the particular points 
before. ad vanced. T -ioe | CY 

As to the Firſt. Thar a Regality, confirmed in Parliament is in it (elf an unque- 
ſtionable Right, was never deubted;by. any;. and, it is fully. apparent from our-cx- 
preſs Laws, Opinion of our Lawyers, and perpetual Cuſtoms, 

Beſides the. whole ſtrain @f: our; whole: Antient Laws, the foreſaid 43 AQ Parl, 
1455 ordaining that no Regalities be granted. withont deliverance of Parliament, 
| does neceſſarly Import that a Regality With Deliverance of Parliament is good. To 
' put which matter beyond; debate there is a. ſubſequent © AF, 7 2. Parl. 14, the ſame 
* x. Ja. the 2d. Amo. £457. intituled, that the freedoms of Regalities: be keeped 
* Wherein it is ſtatute and ordained, that ai! proviledges and freedoms. of - Regalities 
* be keeped Sc: And if any having reguliabuled it, they arc: to be puniſhed by the 
* King andthe Law as effeirs, After which there arc ſeveral Acts in. other Kings 
Reigns declaring the Caſcs, in which the Lords of Regaliry may Repledge, &c: And 
no doubt the true meaning of the 26 A, Parl 5th. K, Ja. 3. Anne. 1469 by which 
( after there 7s mention of heretable Sheriffs )It is, dealared that, nevertheleſs it ſhall 
* be Lawful to the Kings Highneſs t6:take Deciſion of any matter at his empliſance, likes 
* it was wont to be of before : Is, that the King may, as formerly, Erc& Barronics 
Burghs Royal and Regalitics, ( Notwithſtanding of Heretable Sheriftſhips ) theſe 
being accuſtomed and knawn Courts from the fundation of the Conſiirution. Ac 
cording to which Laws the King bas been in poſſeſſion of ereting ſuch Regalities 
and they have been paſt in. Exchequr,conficrmed inParliament, ſuſtained by the Lords, 
and never Rejected in any Court, | 

There can be no poſſible ObjeQtion from the Regalitys, not being granted 
but Confirmed, in Parliament, Becauſe, 1mo. The: ARt 43d. requires rot that L 


| farrasthe (ame can be traced. - 


- A temporary Sheriff has but an Office of Adminiſtration, but an hererable Sheriff 


| (3) , 
be granted in Parliament, bug only that it be not, granted mithaur Deliverance of 
Parliament : Which word( Deliverance ) it it's common acceptation, implys an-. An» 


ſwer to a Petition by the Party, avevt his. Regality alrxcady obtamed, and has been 


ſo. Interpreted by: perpetual Cuſteme, there bcing, no. Example upon Recard of a 
Regality granted Origirally in Parliaments  2de. There. is. a ſpeciall Ground, for 
which a. Confirmation of aRegality has abraincd to be (ufficient by Law and 
Cuftome,.. Fiz. The import of ia when it is affcred is, by rhe very Name, apen and 
known to the Kings Commiſfioaen and Eſtates af Parliament, beſides. irs having 
already paſtthe. Seals, and. being reviſcd by qtheOfficers of State : Whereas other 
general Ratifications:of: Rights,, have. Dorment' effed&s, and arc nar _{o. #nderſiood and 


 mattour, 3tio. This muſt; of Neaefſy be the meaning, of the 43d. AQ, becauſe 


thercisa Difinition put barwixzRegalitySin the 43d, A, that they ſublilk, hav- 
ing Deliverance of Parliament, ang ether heretable Offices in the 44 AR, which 
has no fuch Exception, and.confequently they are nyll, tho confirmed in Parlia- 
ment. So:that the 43 AR mult mcau a Ratification and not aLaw or AG of Parliament, 
for otherways there would be no. DiſtinRion. (tho it be (o induftiriouſly made ) 
berwixtRegalitys and heretableSherift-ſhips, ſince.it is certain, that an A of 
Pacrkament would Legally enect eveh ab heretable Sherifi-ſhip, becauſe it would 
Derogat to the 44 Act that is made againſt the ſame. 40. This is nog- only 
Law and Cuſtome, but the expreſs opinion of all Our Lawiers, evea thoſe who 
were moſt intereſted againſi Regalitys, particularly. Sir George Mckevzir. in bis 
Obſervations on the forelaid 43d. Act, where be ſays, That the coaſent of Pariia- 
ment, whether Prior or Poſterios; is ſufficient:and if ſuch paralels were ta be uſed, 
the /ubſequeut Conſent ofa Chapterer the Deed of aBiſhop, or Curator tathat of a 
Minor, is frequently ſuſtained by our Deciſions. 
| Asto the 24. That hererable Sheriff ſhips are null; Ac leaſt ip ſo farr, as: they 
may obſtruct rhe Erection of Regalitys within them ; appears by all the Grounds 
that can be called Law in a Cafe, which do noweays ſlirick agaialt a Regality : 
And this is plain, whithee we conſider the Nature of the thing, Anelogie- of our 
Law, our expreſs Statuts, the Oparion of our Lawters, or import ef our Cuſllomes as 
As. to which it would' ſtill be conſidered, that ſcing the King is nereſſ#ate to 
exerce Juſtice and Goverment by Suba/terns ; There is nothing more Congeuous to 
the Nature of the thing, and:the feudal Law, then that this Juriſdiction ſhould 
be conferred on Perſons that had done preat ſervice: ro the Government, over 
their own Lands, rather then.thatr@ch a confiderable Power ſhould be intruſted in 


perpetuum , to a Stranger @vcr Vaſlals, in whom hi; bad. no Antrcedent intereſt. 


The King has farr geeater Realam to truſt his own Vaſdals with the Govern- 
ment and Management of their ewnLands: (which: are a pledge of good Behavi- 
our ) then a Stranger and his Succeſſors, who thereby get a New Dependence of a 
whole Shire, which for fear of Reſentmems from the Sheriff or: his. Succeſlors, is 
thereby carryed off, . in frequent inſtgnces, from immediat Nepeudence ow the Go- 


vernment ; whereas they are ant: fo frighted with, a. ramparacy Sherift of whom 


they can eafily be quiz, and have no ave: of his Suaieſors., _ - 

This Inconvenience does not muck milirare: in; Regalities, beeauſe-che Vaſlals 
and Tennents do alivnde depend: upon their Maſter and! Superior :: And his Right of 
Barrony and Supertority, is laele inferioue, a» effe 4, ta a Regaliry :. And. however 
his Lands are Cautioners for his Fadelrvy. . 

By our Law the King cannot ixterpoſe 2 Superior betwint' him and his Vaffals. 


has 
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\ 
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has « Fie and Heretage, of als great EffeRs as 2 Superiority, interpoſed berwixt 
the King and his Barrons : Which is no ways ſo ina Regality. = 

Heretable Sheriffs having Juriſdiction over other Lands than thezr own, are nor 
known by the Wiſdom of Nations in any other place of the World : Whereas Re- 
galitics are over all Europe where the Feudal Law has extended its Wings. Bur 
that which decermines the preſent Caſe beyond Debate, is our poſitive Statute and 
Cuſtom : For it cannor be denicd, that eſo heretable Offices were generally recciv- 
ed ;'yct one or other of ſuch Offices, and particularly an heretable Sherift-ſhip, 
may, for many great Reaſons, be Diſcharged, at leaſt in ſo far as excludes his Ma- 
jeſty from Erection of a Native Furiſdifion within the ſame Bounds. 

For Eſtabliſhing this Point, the Lords are intreated to conſider the off repea- 
ted As 43 and 44" Par: 1455, alowing Regalities being confirmed in Parliament, 
bur fimpliciter Diſcharging herecable Sherifi- ſhips. 

There remains nothing-to be cleared ancnt theſe As, except 1mo. That they 
import this Diſparity :; 2d. That the Diſparity lo imported, is nor indeſucrude. 

As totheFirſt, The Words of the Atts themſelves arc opponed, wherein there 
is mention of Deliverance of Parliament in the At anent Regalities : But there is 
wo ſuch Exceptien'in the Act againſt other Heretable Officers, This has been indu- 
ſtriouſly omitted, © becauſe - the Parliament intended other heretable Offices to 
F be fimpliciter Null. ' For 1m. It is ſtatue in the 42 Act, That »o Wardens on the 
[| Borders be in Fee and Heretipe; in the.43d; Act, That no Regalities be granted 
þ (with this Exception) without Deliverance of Parliament. Bur in the 44 Act,. the 
former (tile in the 42 Af is-'reſumed;and is ſtatute that no (other) Othce in time. 
ro come be given in Fie ahd-Heretage, ©c. whereby ic appears that this D/ſcrim;- 
ination has been wiſely conſidered-and ſtatuted by the Parliament. 24s. The 
| The Lords have found in'a paralel Cafe, that the Act anent Appritings, ordaining 
TY a Compoſition to be payed t6'the Superior; i-and yet the immediat ſubſequent Act 
h ariche Adjudications omitting the ſame ; tho there was the ſame reaſon for both: That 
4 there was no Compoſition due upon Adjudications. 3#70. McKenzie in his Obſer- 
þ | vations upon the 44 Act, does expreſly note this Difference. 4to. The perpetual 

Cuſtom ever ſince, of the Kings erecting Regalicies within the heretable Sheriff 
ſhips, and the Realities {o erected being ſuſtained in all the Courts of the Nation, 
| does import, That the Sheriifs at the lea(t. pro 7anto had no right. Whileas the 
18 Regalities were well founded. And this leads to the laſt Particular : Whether or 
x | not this Diſparity be preſcrived or indeſucrude. 
| 
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For clearing of this point, It is certain that an Act may go. indeſuetude as to a 
art of its total effect; and yet be preſerved quead another part of it, &oit iS found 
by the | Lords that a right of Thirlage including »vecta © i/lata, may pre- 
ſcrive by Non-«/age quvad Corns tholing only Fire and Water, and yet is preſerved 
rap og 6 wy 

1 | Thisis plainly the preſent Caſe: For however the AR 44 is indeſuitude as to 
4 the effe of his Majeſtics Reducing Heretable Sheriftſhips i» So/idum, which the 
j attempted by K, Ch. the 157. has never taken effect otherwaycs then by ſurrender 
il | ' of ſome of them : Yet as to the PartialeffeF of his Majcſtics having power to e- 
'Y rect Regalities within them, and thereby ſubſtracting ozly thoſe Lands belonging to 
the Lord of Regality , the King has continually aſed and retatned it, as appears by 
_ the Regalities of Douglas, Arran, Sauquhar, Borrowſtouneſs, Balcleugh, Athol, Gordon, 
and many others Erected, within Heretable Shires and Stewartries. 

Hereby the few Heretable Sheriffs char remain will iuſtainno hazard of their 

| Y ju- 
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JurisdiQtion, except of thoſe Lands chat belong to ſuch as by their Merit and ac- 
ceis may procure a Regality, which ſeldom falls out. But if it ſhould be found 


_ otherways, many and the greateſt in the Nation would to the ſurpriſe of all, loſs 


that JurisdiQtion over their Own Lands which hitherto every body, both Coun- 
treymen and Lawyers did Doom not poſsible to ſubvert, in perſwaſion whereof 
the Heretable Sheriffs themſelves had ſo long acquieſced, that chis is the firſt of 
hem which has atrempted in the preſent Ape. ; 

The Objetftions made be the Sheriff do now fall under their own Weight. Fo® 
if he had noright to exclude a Regality, then his right is not taken away. Ber 
ſides which is very obſervable that even Barrons may Repledg from the Sheriff 
Court, by the old law q#on: Attach. Cap, 15 Mod. ten Cur. Cap, 35. So that this 
ought not to'be grudged to Repalities. And by the A# 11th. Par. 15 Jai 2 if 


the Regaliry'be negligent, the Sheriff may Judge , whereby his Decrcets, if the 


Regality Repledge nor, are not zpſo jure Null. Ang finally even when the Regali- 


ty repledges, the Sheriff may: proceed as formerly, if Juſtice be not done. Skeen de 


wer. (ig.So that if the PurſuersArgument to elide the inſtance of Barronies, be good, 
that Sheriflſhips have Expreſs rel/ationthereunto as pre-exiftent, here is alſo relation 
Regalities, which therefore ought to be «nderſtood reſerves by the ſame Argumenr. 

All the ObjeQions made againſt the Cuſtom ſignifie nothing againſt its preſer- 
wing the- Kings Right, and interperting the Acts of Parliament and Feudal Law : 
However there might be more difficulty if it were pled to i»trodnce a Law. 

Laws ſuM{eqnent to the, 44 At anno 1455 do indeed mention Heretable Sheriffs: 
Bur ir is obfiibus that that is only in poſſeſſorio, or of Sheriff-ſhips erected Lefore 
the 4; as laid is. 

Tho Hope do not mention perſons or time, yerhe is to be Credited anent a 
matrer decided 7» jure, eſpecially being adminiculat by the expreſs opinion of 
Craige page 192, Mckeinzie and all our other Lawyers, who haye wrote on that 
head, and by a perpetual tract ofCuſtom. | 

The repeal of theARt 168r.is of no imaginable]mport:For the words of the Act 
(Commiſ5i0n andPleaſes)are aKey to theThing ſlatuted thereby,& conſequently re- 

pealed,V1z TemporaryCommiſſions at pleaſure within the heretablc Juriſdictions. But 
ſo it is that a Regality is neither a proper Commiſſion, Temporary, nor at Pleaſure. 

There were {ome infinuations that an Highland Regality was of all others the 
moſt Dangerous: Whereas it is the /eaff when rightly conſidered. For the High 
land Chiefs are, by other Acts of Parliament, liable for their Men, from which 
jr] Regalitys give them Noexemptien, but low-land Lords of Regality are not ſo 
liable. | 

Finally there is a general De/uſen throughout the Sheriffs whole arguing upon 
the Antiquity and priviledges ofa Sherift-ſhip, whereas this infers nothing unleſs 
he would alſo prove the ſame ofan Heretable Shcriff- ſhip ; which he will never 
be ablerto effectuat: But on the Contrary Regalities as well as Barroaies, hayethe 

Anteriority both of Conſtitution and Priviledges. 
In reſpect whereof, &C. 
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